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BEFORE THE POLLUTION CONTROL HEARINGS BOARD

STATE OF WASHINGTON
F. S. & GS SERVICES, INC., )
) PCHB NO. 92-127
Appeilant, )
)
v. ) FINAL FINDINGS OF FACT,
) CONCLUSIONS OF LAW
NORTHWEST AIR POLLUTION) AND ORDER
AUTHORITY, )
)
Respondent. )
)

This case mvolves F.'S. & GS Services, Inc. (F.S. & GS) appeal of Northwest Atr
Pollution Authonity’s 1ssuance of Nouce of Imposition of Penalty ($250) following a Notce of
Violagon No. 2151 1ssued April 30, 1992 for alleged violations of asbestos handling
regulanons.

A formal heanng was held Fnday, May 21, 1993 at the Board's office i1 Lacey, WA.
Board Members present were Charrman Harold S. Zimmerman, presiding; Attorney Member
Robert V. Jensen; and Richard C. Kelley. Appellant F, S, & GS Services was represented by
Jon Havelock, construction manager. Respondent NWAPA was represented by David Blake,
Senior Asbestos and Environmental Specialist. Kum Ots, court reporter of Gene Batker &
Associates, Olympia, recorded the proceedings. Sworn testunony was heard. Exhibits were
admutted and examined. Oral argument was made. Having consudered the memoranda

submutted and having reviewed the files heretn, the Board makes these
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SECTION 570.622  Failure 1o coilecr for disposal ot the end of each working day
asbestos matenials that have been removed or siripped.

40 CFR 61.150 Fatlure (o seal all asbestos-comaiming matenals in leak-tight
contqiners while wet.

The fine levied was $250
A%

Inspector Blake entered Island View Elememtary School at 2:30 p.m. Apnl 9, 1992, for the
inspection and met a worker n the hallway who walked unmasked and unswied behund barrter
tape; Blake followed lum and asked for the supervisor, Jon Havelock mtroduced himself as
supervisor. Blake observed that the worker he had seen 1n the hallway was wet-wiping a 3-
stage decontaminaton umt that was standing alone 1n the haliway. The worker went for a
High Efficiency Particulate Awr (HEPA) mask and put it on before continuing to wipe down
white fuzzy material smeared on entry doors 10 the decontamination umt. The mspector said
he wanted to sample the matenal being wiped off the "decon” unit. He asked why the "decon”
unit had been removed from the negatve pressure enclosure without pnor cleaning and why 1t
was being cleaned without neganve air pressure. He received no explananon.

VI
After sutting up, puthng on a mask and rubber gloves, Inspector Blake took photos and
gathered samples of matenal on the "decon” unit. inciuding a piece of suspected matenal that
had fallen on the floor. He then mspected other rooms, photographed and collected samples
from the entry to the half tom-down enclosure m Room 8, off a door across the hali; off a thin
ledge beneath the removal area. and from debns remainng in the half torn down enclosure.
viI
Asked about asbestos removal methods and bagging of asbestos contammng matenal

(ACM), Inspector Blake descnibed the removal method:
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1. Double wall and floor the enclosure.

[ 28]

. Scrape asbestos contaiming maienal and let 1t fall to the floor.

3 ‘Take down inner wall and floor and wrap around the debris and bag 1t

VIl

Blake said that normal work procedure would mvolve scraping and collecung ACM 1n
pre-labeled, 6 mil asbestos bags, then passing the "dirty” or contaminated bag through a waste
load out. to the clean side to a waiung worker holding a clean bag, into whach the durty bag
would be placed while wet, thus double-bagging.

IX

Mr. Havelock started mn asbestos work 1n 1987, He has an EPA competency card, and
1s cerufied as supervisor in Kansas, Oregon and Washington. He has been approved AHERA
(Asbestos Hazardous Emerpency Response Act) project certified designer, and taken a 4 )-hour

hazardous matenal course,

X
Mr. Havelock contends that three samples were taken 1n the regulated work area, and
two were taken n previously worked pasts of the school. He claimed that air monitoring data
posted and shown to Inspector Blake show the asbestos-contaming data was below EPA
recommended standards for aurbome contaminants of .01 fibers per cubic cenumeter, The
worker Mr. Blake saw was working 1n the hallway w what Mr. Havelock said was a regulated
work area doing mndustry-standard clean up of post-abatement activities. The area was safe
according to EPA standards for occupancy Mr. Havelock said.
X1
Laboratory analysis of the samples were not done according the National Emission

Standards for Hazardous Air Pollutants (NESHAP) Secnion 4. However 1f asbestos content 1s
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at less than 10% as determined by a method other than point counung by polarized Light
mcroscopy (PLM), verify the asbestos content by point counang using PLM. 40 CFR
161.141.
xXn
There 15 a cost dhfference between the method of pomt counting analysis at
approximately $120 per sample, and visual estmating at $10 to $25 per sample. Of the two
samples outside the work area, one was not detected as having asbestos, and the other was
estmated at 5% chrysotile asbestos. The laboratory report did not indicate that 1t was point
counted.
XIiI
F.S. & GS challenges NWAPA's applicauon of their regulations to the work place of
the asbestos contractor, and they chailenge the apphcation of NESHAP regulations to th:m.
The regulations deal with seahng of asbestos-contaimng materials in leak-tight containers , and
with collecting asbestos matenals for disposal at the end of each working day.
X1V
F 8. & GS argues that Labor and Industries statutes and WAC's pre-empt the field of
regulation of asbestos handlng 1n the workplace or work area, and that NWAPA regulations
apply only to the general public.
XV
Removal of the decontamnation unit to the hallway 1nvolved moving the negative
pressure enclosure, built with duct tape, plasuc, and wood. Destgn of enclosure and matenals
are to keep asbestos from contaminaung other portons of the school building. But wath
plastics, and duct tape 1t's not foolproof in keeping asbestos from geting behind that plastie or

behind that duct tape. The side of the decontamunanon umit had white suspect matenal,

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
PCHB NO. 92-127 -5-



w m =3 M R W s

L s N N T = = A = ]
o -1 MmN e 43} [ [ o

sampled by Mr. Blake. The matenal got there when the worker was removing the respiratory
type C air line from the enciosure. The air lines were stuck 1n the side. The classroom door
1s 3 feet wide. The "decon” unit 1s 3 feet wide. Amr hoses were placed on the side of the
"decon” umit, leading nto the enclosure, and they were sealed with tape. To remove 1tems

from the enclosure, the employee wraps the hoses with 2 wet rag from the outside, when they

. are pulled out.

XV1
Nowicki & Assoctates, school consultants on the asbestos abatement project, were on
site both before and after Mr. Blake's mspection but were not present dunng the inspection.
There were air samples taken by F S. & GS, but not by Nowicki, who reviewed the figure
taken by F. §. & GS.
XV
Air samples each day show that F S, & GS was below .01 fibers per cc at the site.
Oultside the work area, outside the decontaminated unit entrance for Apnl 10 were also below
.01 fibers per cubic cennmeter,
XVIII
Nowickl's job 1s to advise the scheol distnict for compliance on regulations, contract
documents and the firm did clearance monionng required by AHERA.
XIX
Any Conclusion of Law deemed to be a Finding of Fact 1s hereby adopted as such.

From these Findings of Fact, the Board 1ssues these:
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CONCLUSIONS OF LAW
I
The Board has junsdiction over the subject matter and the parties. Chapter 43.218
RCW. The case anses under NWAPA Regulations, Section 570, implementng the
Washington Clean Aur Act, Chapter 70.94 RCW,
NWAPA has the burden of proof
NWAPA regulations consider 1% asbestos as threshold for violation.
1
NWAPA regulations, Secuon 570 - Focuses on Removal and Encapsulation of Asbestos

Matenal:

The Board of Directors of the Northwest Air Pollunion Awhonity recognize that
asbestos 15 a sertous health hazard. Any asbestos fibers released inio the air
can be inhaled and can cause lung cancer, pleural mesotheltoma, pentoneal
mesothelioma or asbestosis. The Board has, therefore, determined thar any
asbestos emitted 10 the ambient air 15 air pollution. Because of the serousness
of the kealth hazard, the Board of Direcrors has adopred this regularon to
control asbestos emissions from asbestos removal and encapsulanon projects in
order o protect the public health. In addinion, the Board has adopred these
regulations to coordinate with the EPA asbestos NESHAP, the OSHA asbestos
regulanon, the Washington Deparrment of Labor and Industnies asbessos
regulanons, the Washingron Deparment of Ecology Dangerous Waste
regulation, and the sohid waste regulanons of Skagit, Whatcom and Isiand
Counnes.

We conclude that NWAPA adopted this section because of a potent:al concern over the

issue of preemption i the asbestos field.
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Preemption requires erther legislative intent to preempt the field or a direct conflict
between the state statute and local ordmance such that they cannot be reconciled. Kennedv v,
Seattle, 94 Wn.2d 376, 617 P.2d 713 (1980).

Chapter 49,17 RCW, the Washington Industmal Safety and Health Act (WISHA) 1s
addressed to working condiions. RCW 49 17.010.040. It gives the Department of Labor and
Industnes power 1o admunister safety and health standards for employees in any workplace and
permuts such standards to be enforced by agencies only pursuant 1o an interagency agreement
with Labor and Industnies. RCW 49,17.270

However, WISHA does not, enther expressly or by implication, occupy the entre field
of regulauon of what workers may be required to do. It does not, for example. replace the
requirements for cleaniiness and santtatton which must be followed by employees of
restaurants for the protecuon of the heaith of the general public. NWAPA's asbestos work
practices are regulations of this Jatter vanety. They are directed to public heaith and safety
generally and are not aimed at protection of the worker. This distinction, we conclude,
demonstrates that WISHA does not render NWAPA's asbestos rules invahd because of
preempuve intent.

Sinularly, Chapter 49 26 RCW establishes a program for regulating practices on
"asbestos projects,® aimed at workang condittons.  From this statute we are again unable to
infer a preemptive wmitent to bar concurrent regulation of asbestos removal and encapsulation
projects i1 the interests of “ambient au™ quality protecthion for the public at Jarge.

Moreover, we have niot been shown that compliance with NWAPA's asbestos program
necessitates non-compliance with Labor and Industries’ program for the workplace. The mere

existence of addional requirements does not mdicate a conflict. We take judicial nouce, from
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pnor cases, that NWAPA's and Labor and Industnies’ inspections of asbestos removal are
often concurrent, with the mspectors assisung each other. Accordingly, we conclude that there
15 room for concurrent junsdicnon 1n this area and that the air pollution agency's asbestos
regulanons do not conflict with the cited statutes of the state. Interstate Industrial Mechamical
v, PSAPCA, PCHB 88-147 and 88-175
v
We conclude that Section 570.823 was violated Apnl 9, 1992 whernt asbestos containg
matenials were found and taken as samples from the Island View Elementary School, and
under laboratory analysis reportedly contamned over 1 % chrysotile and therefore were not
sealed i leak-tght contamers while wet.
v
We conclude that Secton 570.622(C)(2) was violated Apnl 9, 1992 when some
asbestos matenals stnpped or removed the previous workang day were not collected for
disposal at the end of that working day
VI
We conclude that NWAPA has not proven that F. 8. & GS violated NESHAP 40 CFR
E61.150(a)(1)(ni), because 1t was not proven that the laboratory analysis of the samples were
done according to National Emussion Standards for Hazardous Air Pollutants (NESHAP) as
required in 40 CFR £61.141.
VI
The purpose of civil penalties 1s to promote future comphance with the Jaw, both by
these parties and the public at large. The reasonableness of penalties 1s based upon several

factors, mncluding the scope of the violanon and appellants’ conduct,
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We conclude that F. S. & GS' lack of pnor violatons of NWAPA regulations and its
efforts to fully understand and comply with state and federal regulations makes appropnate the
penalty that was 1ssued.

VII1
Any Finding of Fact deemed to be a Concluston of Law 1s hereby adopted as such.

From the foregoing, the Board 1ssues this:
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ORDER
The Notice of Imposttion of Penalty to F.S. & GS as 1o violations of NWAPA
regulations Sectuon 570.823 and Section 570.622 are affirmed and of 40 CFR 61.130 is
reversed.
The 3250 penaity 1s affirmed.
DONE this 3 red_day of %yma, , 1993.

POLLUTION CONTROL HEARINGS BOARD

HAROLD §. zmmwm, Prestding

ROBERT V. JERSEN, Atiomey Member

At Y

RICHARD C.‘K’ELLEY,)aeﬁxber
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